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UNI TED STATES DI STRI CT COURT
NCORTHERN DI STRI CT OF CALI FORNI A

I N RE: Master File No MDL-1347

WORLD WAR || ERA JAPANESE
FORCED LABOR LI Tl GATI ON,

Thi s Docunent Rel ates To:

Choe v _Ni ppon Steel Corp, et
al

ND Cal No 99-5309
Kimv |shikawaj i ma Hari na Heavy ORDER NO 10
| ndustries Co, Ltd, et al,
ND Cal No 99-5303
Ch v Mtsui & Co, Ltd, et al,
ND Cal No 00-3752
Sinv Mtsui & Co, Ltd, et al,
ND Cal No 00-3242
Su v Mtsubishi Corp, et al
ND Cal No 00-3586
Sung, et al v Mtsubishi Corp,
et al,
ND Cal No 00-2358
My v Kajima Corp, et al,
ND Cal No 01-2592

The seven above-capti oned cases are the only class
actions remai ning before the court in a set of consolidated cases
in which World War 1l veterans forced to | abor w thout conpensation

during World War |1 seek damages and ot her renedi es from Japanese
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corporations or their successors in interest. These cases are
brought by plaintiffs of Korean and Chi nese descent. The ot her
matters, which involved United States and Allied veterans, were
previously di sm ssed because the 1951 Treaty of Peace with Japan

wai ved all such cl ai ns. In re Wrld War Il Era Japanese Forced

Labor Litigation, 114 F Supp 2d 939, 942 (ND Cal 2000) (Order No

4); see also Order No 9. Defendants seek di sm ssal of the present
cases as well.

The Korean and Chinese plaintiffs assert essentially the
sanme clains as the United States and Allied veterans. Their
primary cause of action arises under a statute enacted by the
California legislature in 1999, California Code of Cvil Procedure
8§ 354.6. The statute attenpts to provide a cause of action for al
i ndividuals forced to | abor w thout conpensation by “the Nazi
reginme, its allies and synpathizers, or enterprises transacting
busi ness in any of the areas occupied by or under control of the
[sanme reginmes]” by extending the applicable statute of Iimtations
to Decenber 31, 2010. Cal CCP § 354.6(a), (c). The crux of
section 354.6 states:

Any Second World War slave |abor victim or heir of a
Second Worl d War sl ave | abor victim Second World War
forced labor victim or heir of a Second Wrld War forced
| abor victim may bring an action to recover conpensation
for | abor performed as a Second World War sl ave | abor
victimor Second World War forced | abor victimfrom any
entity or successor in interest thereof, for whomthat
| abor was perforned, either directly or through a
subsidiary or affiliate.
I d, subsection (b). The statute does not limt the cause of action

to California residents. See id, subsection (a).
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The Korean and Chinese plaintiffs al so seek conpensati on
and restitution under various other state [aws, and two of the
seven conpl aints assert violations of international |aw

Def endants argue that these cases nust be dism ssed for
several reasons. Most significantly, defendants contend that
section 354.6 is unconstitutional as applied against them Notice
of Claimof Unconstitutionality (Doc #243); Def Br (Doc #210) at
19-21; Def Supp Br (Doc #336) at 1; see also United States
Statenent of Interest (SO) (Doc #302) at 12-17. Defendants argue
that application of the statute is unconstitutional because it
i nfringes upon the federal governnent’s exclusive power over
foreign affairs and violates the Due Process cl ause of the
Consti tution.

Def endants al so seek di sm ssal based on the foll ow ng
argunments: (1) the clains of these plaintiffs are barred by the
applicable statute of limtations, (2) the 1951 Treaty of Peace
wi th Japan and subsequent treaties entered by Japan with Korea and
China conbine to bar the clains, (3) the clains raise
nonj ustici able political questions, (4) consideration of the clains
violates the principles of international comty, (5) evaluating the
clai ms woul d contravene the act of state doctrine, (6) the doctrine
of forum non conviens precludes this litigation in California and
(7) the clainms contravene the doctrine of foreign sovereign
I munity.

The court concludes that section 354.6 is
unconstitutional as applied to defendants in the case at bar

because it infringes on the federal governnent’s exclusive power

3
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over foreign affairs. To the extent the Korean and Chi nese
plaintiffs could assert clains under any other |law, they are barred
by the applicable statute of limtations and other principles of

| aw.

I

Def endants nove to dism ss pursuant to both FRCP 12(b) (6)
and 12(c). Defendants nove under both provisions because,
consistent wth the defendants in the Allied matters, sone of the
def endants have filed answers in the present cases while others
have not. As the court noted in Oder No 4, the distinction
bet ween the two approaches is not inportant. The Ninth Grcuit
instructs that the standard for assessing a FRCP 12(c) notion is
the sane as the standard for a FRCP 12(b)(6) notion. See Enron Q|
Trading & Transp Co v WAl brook Ins Co, 132 F3d 526, 529 (9th Gr

1997) (citations omtted). On such notions, all materia
all egations in the conplaint at issue nust be taken as true and

construed in the light nost favorable to the plaintiff. Pillsbury,

Madi son & Sutro v Lerner, 31 F3d 924, 928 (9th Cr 1994).

Dismssal is only appropriate when it “appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.” Conley v G bson, 355 US 41

45-46 (1957). These cases are subject to dism ssal based on
questions of |aw only.

/1

/1

/1
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|1

As touched upon above, the present cases involve
plaintiffs of Korean and Chi nese descent. These cases require
anal ysis separate fromthe cases dism ssed earlier not because the
Korean and Chinese plaintiffs assert clains that are distinct from
the clains of the United States and Allied veterans, but because
the cases are brought on behalf of nationals of countries that were
not signatories to the 1951 Treaty of Peace with Japan. The treaty
was signed only by representatives of the United States and 47
other Allied powers and Japan. See Treaty of Peace wth Japan,
[1952] 3 UST 3169, TIAS No 2490 (1951) (hereinafter, Treaty). Due
to various historical and political circunstances during the tine
the treaty was negotiated and finalized, neither Korea nor China
becane a signatory to the treaty. See US Dept of State, Record of
Proceedi ngs at the Conference for the Conclusion and Signature of
the Treaty of Peace with Japan 84-85 (1951) (Exhibits in Support of
Motion to Dismiss (Doc #212), Exh B). As the chief negotiator for
the United States, John Foster Dulles explained at the tine that
Korea was not a signatory because technically Korea was part of
Japan until the war ended, and thus “Korea was never at war with
Japan.” |Id at 84. Wth respect to China, Dulles |ikew se
explained that it could not be brought to the negotiating table
because “civil war within China and the attitudes of the Alied
Governnents * * * created a situation such that there [was] not
general international agreenent upon a single Chinese voice with
both the right and the power to bind the Chinese nation to terns of

peace.” |d at 85.
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Hence, although the treaty granted certain rights and
benefits to Korea and China, the two countries sinply were not
signatories to the treaty. According to the plain text of the
treaty, therefore, Korea and China do not qualify as “Allied
Power s” subject to the waiver provision of Article 14(b). See
Treaty at 3190. As a result, unlike the clainms of the United
States and Allied plaintiffs, the Treaty of Peace w th Japan cannot
be interpreted to waive the clainms of the Korean and Chi nese
plaintiffs.

This circunstance creates a possi ble paradox that clains
of non-Anericans arising fromforced | abor experiences during Wrld
War Il mght be litigated in a court of the United States while the
identical clainms of American and Allied veterans are barred by the
treaty. That possibility |lays bare the significant foreign policy
questions inplicated in these cases and conpels the court to
address the constitutionality of the statute upon which they are

based.

A

Bef ore reaching the constitutional issues presented by
t hese cases, the court nust address whether the clains of the
Korean and Chinese plaintiffs nade under section 354.6 are
preenpted by the Treaty of Peace with Japan. Although defendants
sinply suggest this in passing, see Def Br (Doc #210) at 3-4, the
United States asserts in its amcus curiae brief that the treaty
preenpts the clains of all non-Allied plaintiffs, see United States

SO (Doc #302) at 9-12. The Korean and Chinese plaintiffs do not

6
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directly address this argunment. Neverthel ess, the Suprene Court
instructs that federal courts faced with both statutory questions
and constitutional questions should decide the former first in an
attenpt to avoi d unnecessary constitutional inquiries. See

Department of Commerce v United States House of Representatives,

525 US 316, 343-44 (1999) (citations omtted); see also Liberty
Warehouse Co v Grannis, 273 US 70 (1927) (applying doctrine to a

challenge to a state statute); Mass State Grange v Benton, 272 US

525 (1926) (sane).

As a prelimnary matter, the court enphasizes that this
inquiry is limted to whether the treaty preenpts the cl ai ns of
non-Allied plaintiffs only. To be sure, section 354.6 purports to
provi de a cause of action for other individuals as well. |Indeed,
section 354.6 appears to have been notivated nostly by a desire to
give California, as opposed to foreign, “residents and citizens
* * * a reasonable opportunity to claimtheir entitlenent to
conpensation for forced or slave | abor perforned prior to and
during the Second Wrld War.” Cal CCP 8§ 354.6, note § 1(c). But
the only cases renmining before the court were brought by nationals
of non-signatory nations. Accordingly, the question is not whether
the treaty preenpts section 354.6 generally, but whether the treaty
preenpts California s effort to supply a cause of action for non-
Allied plaintiffs such as those of Korean and Chi nese descent.

This order addresses that issue only.

Under Article VI of the Constitution, the | aws of the

United States are “the suprenme Law of the Land; * * * any Thing in

the Constitution or Laws of any State to the Contrary

7
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notwi thstanding.” US Const art VI, cl 2. A treaty made by the
President with the required approval of two-thirds of the Senate is
part of the “suprene |law of the land,” and thus, simlar to federa
statutes, valid treaties override any conflicting state | aw.

M ssouri v Holland, 252 US 416, 432 (1920); see also Ware v Hylton,

3 US (3 Dall) 199 (1796). A treaty prevails whether it is ratified
before or after the enactnent of the conflicting state | aw

Laurence H Tri be, Anerican Constitutional Law 8 4-4 at 645 (3d ed

2000) (hereinafter, Tribe) (citing N elsen v Johnson, 279 US 47
(1929)).

Al t hough the Suprene Court has witten extensively about
when congressi onal acts have preenptive effect, see, e g, C&osby v

Nati onal Foreign Trade Council, 530 US 363 (2000); United States v

Locke, 529 US 89 (2000), it has provided little guidance on the
preenptive effect of treaties. For acts of Congress, the Court
provi des that such |egislation preenpts state | aw when (1) Congress
expressly provided for preenption, (2) Congress intended to “occupy
the field,” or (3) the state law conflicts with the congressiona
statute at issue. Croshy, 530 US at 372; see also English v
Ceneral Elec Co, 496 US 72, 79 n5 (1990) (recognizing that these

categories are not “rigidly distinct”). The Court has not
established a simlar detailed franework for courts to utilize when

anal yzing preenption by treaties. See, e g, United States v

Bel nont, 301 US 324, 331 (1937) (noting, w thout any anal ysis, that
treaties trunp conflicting state laws). The Court has stated,
however, that this preenption framework should not be applied

“mechani cal | y” when construing whether a treaty or internationa

8
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agreenent preenpts a state | aw because “the nation-state, not
subdi visions within one nation, is the focus of the [treaty] and

the perspective of our treaty partners.” See El Al Israe

Airlines, Ltd v Tsui Yuan Tseng, 525 US 155, 175 (1999). In order

to determ ne whether a treaty trunps state |aw, therefore, the
court shoul d assess the | anguage of the treaty and “give the
specific words of the treaty a meaning consistent with the shared
expectations of the contracting parties.” 1d at 167 (quoting Ar

France v Saks, 470 US 392, 399 (1985)). The court nust “be

governed by the text--solemly adopted by the governnents of many
separate nations--whatever conclusions m ght be drawn fromthe

intricate drafting history that [exists].” Chan v Korean Air

Lines, Ltd, 490 US 122, 134 (1989).

Wth these principles in mnd, the court |ooks first to
Article 14(b) for an expression of the treaty’'s intent. As
previously noted, this provision bars the clains of signatory
nations and their nationals arising out of Japan’s actions in the

Second World War. See In re World War 11, 114 F Supp 2d at 944-45.

To be sure, the signatory nations desired conplete term nation of
all cl ainms agai nst Japan, but Article 14(b) has no effect on the
clainms of nationals fromnon-signatory nations. Hence, although
froma perspective of 2001 it may seem anomal ous for the United
States to negotiate a treaty that bars the clains of its own
nationals wthout a provision that forecloses resort to a judicial
forumin the United States by nationals of non-signatory nations,
Article 14(b) contains no express limtation against clainms of non-

signatory nationals. Little should be read into this om ssion,

9
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whi ch nost |ikely can be expl ained by the inconceivability a half
century ago of such clains by non-signatory nationals being pursued
in United States courts.

O her relevant provisions of the treaty suggest that the
treaty does not address clains of non-signatory nationals.
Specifically, article 4(a), which addressed Japan’s post-war
rel ati onship with Korea, provides:

The di sposition of property of Japan and of its nationals
* * * and their clainms, including debts, against [Korea],
and the disposition in Japan of property of [Korean]
authorities and residents, and of clains, including
debts, of [Korean] authorities and residents agai nst
Japan and its nationals, shall be the subject of specia
arrangenents between Japan and such authorities.
Treaty at 3173. Simlarly, with respect to China, article 26
provi des:
Japan will be prepared to conclude with any State * * *
which is not a signatory of the present Treaty, a

bilateral Treaty of Peace on the sane or substantially
the sane terns as are provided for in the present Treaty

* % %

Id at 3190. These provisions suggest that the treaty contenpl ates
resolution of war clains with Korea and China through agreenents
separate and distinct fromthe Treaty of Peace with Japan and
separate agreenents necessarily create the possibility that the
terms for resolving those clains may differ fromthe terns of the
treaty entered into by the Allied nations. The fact that the
signatory nations encouraged such agreenents does not show an
intent to occupy the field of non-signatory nations’ clains through

the treaty. See, e g, Trojan Technologies, Inc v Comof PA 916

F2d 903, 906-07 (3d Cr 1990) (refusing to find that an

i nternational free trade agreenent preenpted a state buy-Anerican

10
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statute, in part, because the | anguage in the agreenent was
“hortatory rather than mandatory”). \Wether the agreenents
subsequently entered by Japan with Korea and China elimnated the
clains of these non-signatory nations does not bear on whether the
Treaty of Peace with Japan preenpts clains of Chinese and Korean
nationals. The court reads the |anguage of articles 4(a) and 26 to
suggest only that the signatory nations, including the federa
governnment of the United States, did not intend the Treaty of Peace
with Japan to control clains of individuals from non-signatory
nations.

To the extent section 354.6 provides a cause of action to
such individuals, therefore, it does not conflict with the
expressed intent of the treaty. Accordingly, the treaty itself

does not trunp the California lawin this respect.

B

Si mply because the clains of the Korean and Chi nese
plaintiffs derived fromsection 354.6 are not preenpted by the
Treaty of Peace with Japan does not nean that they can go forward,
however. Providing a cause of action for these individuals
triggers significant constitutional questions. Section 354.6 is
unconstitutional because it infringes on the exclusive foreign
affairs power of the United States.

Rel ative to many of the federal governnent’s powers, the
contours of the foreign affairs power has been infrequently
anal yzed and even less frequently clarified. Nevertheless, the

nati onal government’s exclusive authority to regulate the foreign

11
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affairs of the United States has | ong been recogni zed as a

constitutional principle of broad scope. See United States v Pink,

315 US 203, 233 (1942) (“Power over external affairs is not shared
by the States; it is vested in the national governnent

exclusively.”); Hunes v Davidowitz, 312 US 52, 63 (1941); Bel nont,

301 US at 331; United States v Curtiss-Wight Export Corp, 299 US

304, 318 (1936). “It follows that all state action, whether or not
consistent wwth current foreign policy, that distorts the

al l ocation of responsibility to the national governnent for the
conduct of Anmerican diplonacy is void as an unconstitutiona

i nfringement on an exclusively federal sphere of responsibility.”
Tribe, 8§ 4-5 at 656.

This principle, which prohibits state action that unduly
interferes with the federal governnment’s authority over foreign
affairs derives fromboth the text and structure of the
Constitution. The Constitution allocates power for external
affairs to the legislative and executive branches of the nationa
government and sinultaneously prohibits the states fromengaging in
activities that mght interfere with the national governnent’s
exercise of these powers. To be sure, there is no clause in the
Constitution that explicitly grants a “foreign affairs power” to

the federal governnment. See L Henkin, Foreign Affairs and the

United States Constitution 14-15 (2d ed 1996) (hereinafter,

Henkin). But a nunber of provisions, when read together, strongly
imply that such authority was intended. See Harold G Mier,

Preenption of State Law. A Recommended Analysis, 83 AmJ Int’'l|l L

832, 832 (1989) (hereinafter, Maier) (“[Neither the Articles of

12
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Conf ederation nor the Constitution provided for a general foreign
affairs power. Nonetheless, there was never any real question that
the United States would act as a single nation in the world
comunity.”).

Specifically, the Constitution provides that Congress
possesses the authority “[t]o |lay and coll ect Taxes, Duties,
| mposts and Excises, to pay the Debts and provide for the comon
Def ence and general Wl fare of the United States,” US Const art I,
8§ 8, cl 1, “[t]o regulate Commerce with foreign Nations,” id, cl 3,
and “[t]o define and punish Piracies and Fel onies commtted on the
hi gh Seas, and O fences against the Law of Nations,” id, cl 10. In
addition, while Congress is granted the power “[t]o declare \War,
grant Letters of Marque and Reprisal, and nake Rul es concerning
Captures on Land and Water,” id, cl 11, the President is designated
the “Commander in Chief of the Arny and Navy of the United States,”
id, art 1l, 8 2, cl 1. The President also is given the authority
to “nmake Treaties” and “appoi nt Anbassadors” with the “Advice and
Consent of the Senate,” id, cl 2, and to “receive Anbassadors and
other public Mnisters,” id, § 3.

Wth respect to the states, the Constitution directs that
“[njo State shall enter into any Treaty, Alliance, or
Conf ederation; grant Letters of Marque and Reprisal” or, wthout
the consent of Congress, “lay any Inposts or Duties on Inports or
Exports” or “enter into any Agreenent or Conpact * * * with a
foreign Power,” or “engage in War, unless actually invaded, or in

such i mm nent Danger as will not admt of delay.” 1d, 8 1, cl 10.

13
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These and ot her constitutional provisions evidence an
intent on the part of the franers to grant paranount authority for
foreign affairs to the political branches of the federa
governnment, thereby necessitating the exclusion of intrusive
efforts on the part of the states in foreign relations. The
Federal i st Papers bol ster this interpretation. See Hi nes, 312 US
at 64 n9 (“The inportance of national power in all nmatters relating
to foreign affairs and the i nherent danger of state action in this
field are clearly developed in [the] Federalist papers * * * 7).
For exanpl e, Janes Madi son wote: “This class of powers forns an
obvi ous and essential branch of the federal administration. If we
are to be one nation in any respect, it clearly ought to be in
respect to other nations.” The Federalist No 42, at 264 (C
Rossiter ed 1961). Simlarly, Al exander Ham |ton argued, albeit
with respect to the related but explicit foreign commerce power of
t he national governnent, that

[t]he interfering and unnei ghborly regul ati ons of sone
States, contrary to the true spirit of the Union, have,
in different instances, given just cause of unbrage and
conplaint to others, and it is to be feared that exanpl es
of this nature, if not restrained by a national control,
woul d be multiplied and extended till they becanme not
| ess serious sources of aninosity and di scord than
i njurious inpedinents to the intercourse between the
different parts of the Confederacy.
The Federalist No 22, at 144-45 (C Rossiter ed 1961). And as noted
in H nes, “Thomas Jefferson, who was not generally favorable to
broad federal powers, expressed a simlar viewin 1787: ‘M/ own
general idea was, that the States should severally preserve their

sovereignty in whatever concerns thensel ves al one, and that

what ever may concern another State, or any foreign nation, should

14
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be made a part of the federal sovereignty.’” Hines, 312 US at 64

nll (quoting Menoir, Correspondence and Mscellanies fromthe

Papers of Thomas Jefferson (1829), vol 2, p 230, letter to M
Wt he) .

The Suprenme Court has | ong acknow edged the federa
governnent’s broad authority over foreign affairs. In 1937, for
exanpl e, Justice Sutherland noted that “conpl ete power over
international affairs is in the national governnent and is not and
cannot be subject to any curtailnment or interference on the part of
the several states.” Belnont, 301 US at 331. Simlarly, Justice
Bl ack observed a few years later that “[o]ur system of governnent
IS such that the interest of the cities, counties and states, no
| ess than the interest of the people of the whole nation,

i nperatively requires that federal power in the field affecting
foreign relations be left entirely free fromlocal interference.”

H nes, 312 US at 63. To be certain, the holdings of these and

ot her decisions fromthe sane tine period were predom nantly based
on the supremacy of federal |aw, the Court determ ned that the
state legislation at issue in these cases was preenpted by existing
federal |aw or international agreenents. But the early
observations contained in these cases regarding the nationa
governnment’s broad authority over foreign affairs are instructive
because they describe the principles upon which the Suprene Court

|ater relied in Zschernig v MIller, 389 US 429 (1968), to announce

the foreign affairs doctrine that governs the case at bar.
In Zschernig, the Suprenme Court observed that the

Constitution entrusts “the field of foreign affairs * * * to the

15




© 00 N O O b~ w N Pk

N N RN RN NN N NN R P P R R R R R R
Lo N o oo M WON P O ©O 0O N OO0 M WO DN — O

President and the Congress.” 1d at 432 (citing Hi nes, 312 US at
63). The Court concluded that, as a result, the Constitution
itself excludes state intrusion on the federal governnent’s
authority over foreign affairs even when the federal branches have
not acted. |1d at 432, 441; see also Henkin at 164. Pointing to
the broad principle articulated in H nes, the Court stated that
“even in the absence of a treaty [or other federal law], a State’'s
policy may disturb foreign relations. * * * |f there are to be
such restraints, they nust be provided by the Federal Governnent.”
Zschernig, 389 US at 441. |In short, the Court concluded that state
statutes “nust give way if they inpair the effective exercise of
the Nation's foreign policy.” 1d at 440.

Zschernig involved an Oregon probate statute that
conditioned the inheritance rights of an alien not residing in the
United States on his ability to prove that Anerican heirs woul d
have a reciprocal right to inherit estates in the foreign country
and that he woul d receive paynents fromthe Oregon estate “w thout
confiscation, in whole or in part, by the governnments of such
foreign countries.” 1d at 430. The Suprene Court noted that it
had earlier refused to invalidate a simlar statute enacted by
California “on its face” because that statute “woul d have only
‘sone incidental or indirect effect in foreign countries.”” 1d at

432-33 (quoting Cark v Allen, 331 US 503, 517 (1947)). In

Zscherni g, however, the Court assessed “the nmanner of [the O egon
statute’s] application” and observed that the | aw had conpell ed
state courts to “launch[] inquiries into the type of governnents

that obtain in particular foreign nations.” 1d at 434. The Court

16
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noted, for exanple, that the statute triggered assessnents of “the
actual admnistration of foreign law and “the credibility of
foreign diplomatic statenents.” |d at 435. 1In short, the statute
“seenfed] to nmake unavoi dable judicial criticismof nations
establ i shed on a nore authoritarian basis than our owmn.” 1d at
440. Looking at these effects of the Oregon statute, the Court
concluded that it was unconstitutional because it “affect[ed]
international relations in a persistent and subtle way,” had a
“great potential for disruption or enbarrassnent” and triggered
“nore than ‘sone incidental or indirect effect in foreign
countries.”” 1d at 434-35, 440.

Zschernig thus stands for the proposition that states may
| egislate with respect to traditional state concerns, such as

i nheritance and property rights, even if the |egislation has

i nternational inplications, but such conduct is unconstitutiona

when it has nore than an “incidental or indirect effect in foreign

countries.” 1d at 440. As the First Circuit recently stated,
under Zschernig “there is a threshold | evel of involvenent in and

i npact on foreign affairs which the states may not exceed.”

Nati onal Foreign Trade Council v Natsios, 181 F3d 38, 49-57 (1st

Cr 1999), aff’d on other grounds sub nom Crosby v Nationa

Foreign Trade Council, 530 US 363 (2000). O, as the Third G rcuit

has summari zed the doctrine, if a state |aw were to “involve[] the
state in the actual conduct of foreign affairs[, the statute] is
unconstitutional.” Trojan, 916 F2d at 913 (citing Pink, 315 US
203) .
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Thi s doctri ne nakes sense because the nation as a whol e
Is affected when state-driven foreign policy has an inpact on other

countries. See Lori A Martin, The Leqgality of Nucl ear Free Zones,

55 U Chi L Rev 965, 993 (1988). Indeed, for that very reason
states have i nadequate incentive to consider the effects of their
actions on foreign relations. See id. Zschernig thus enables the
courts to ensure that the states have not overstepped the |ine at
the risk of endangering the nation as a whol e.

Bef ore eval uating section 354.6 in this regard, the court
rejects the Korean and Chinese plaintiffs’ suggestion that
Zschernig is no longer valid. To be sure, sone comentators have
suggested that the reach of the Court’s holding in Zschernig shoul d
be limted. See, e g, Henkin at 165 n**; Curtis A Bradley & Jack L

ol dsmth, Custonary International Law. A Critigue of the Mdern

Position, 110 Harv L Rev 815, 865 (1997); Jack L Goldsmth, Federa
Courts, Foreign Affairs, and Federalism 83 Va L Rev 1617, 1698-

1706 (1997); Peter J Spiro, The States and Immgration in an Era of

Dem - Sovereignties, 35 Va J Int’| L 121, 161-74 (1994); but see

Tribe §8 4-5 at 656-57; Maier at 832-33. But Zschernig has not been
overruled, and thus the constitutional principles it enunciates
remain the law. See Natsios, 181 F3d at 59 (“[T]here is sinply no
indication, in * * * any * * * post-Zschernig case, that Zschernig
is not good law and is not binding on us.”). California and al
states enacting | egislation touching upon foreign affairs are thus
bound by the doctrines of Zschernig until the Suprene Court
instructs otherwse. As the Ninth Grcuit has noted on nunerous

occasi ons, “specul ation” about the continuing vitality of Suprene
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Court precedent “does not permt us to ignore [such] controlling

* * * authority.” United States v Pacheco-Zepeda, 234 F3d 411, 414

(9th Gr 2001) (citing Agostini v Felton, 521 US 203, 237 (1997)

(directing that |lower courts should |l eave to the Suprene Court “the
prerogative of overruling its own decisions”) (citation omtted));

see al so Mont ana Chanber of Commerce v _Argenbright, 226 F3d 1049,

1057 (9th GCir 2000) (citing Agostini and noting sane); Duffield v

Robertson Stephens & Co, 144 F3d 1182, 1192 (9th G r 1998) (sane).

| ndeed, on two recent occasions the Ninth GCrcuit has

recogni zed the continuing vitality of Zschernig. See Cerling

A obal Reinsurance Corp of Anerica v Low, 240 F3d 739, 751-53 (9th
Cr 2001); Int’l Assoc of Indep Tanker Omers v Locke, 148 F3d

1053, 1068 (9th G r 1998), rev’'d on other grounds sub nom United
States v Locke, 529 US 89 (2000). In Tanker Oaners, the N nth

Circuit rejected an argunent that oil regul ations promnul gated by
the state of WAshi ngton were unconstitutional under Zschernig
because the litigant “failed to denonstrate that, even if those
regul ations [had] sonme extraterritorial inpact, that inpact [was]

nore than ‘incidental or indirect.’” Tanker Omers, 148 F3d 1069

(quoting Zschernig, 389 US at 434). The decision affirns,
therefore, that when a litigant nakes a showi ng that the statute at
i ssue triggers “nore than ‘sone incidental or indirect effect in

foreign countries, the statute is unconstitutional as an
intrusion on the federal governnent’s foreign affairs power. See
id (quoting Zschernig, 389 US at 434).

Simlarly, in Gerling, although the Ninth Crcuit

declined to apply Zschernig to California s Hol ocaust Victim
19
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| nsurance Relief Act of 1999 (HVIRA), Cal Ins Code 88 13800-13807,
see Cerling, 240 F3d at 753, the court did not suggest that
Zschernig is no longer valid. Rather, the court concluded that the
HVIRA did not trigger the concerns inplicated by the statutes in
Zschernig and cases applying its doctrine. See id. The court
stated that it “hesitate[d] to apply Zschernig to a faci al
chal l enge to state statutes involving ‘foreign affairs’ (a) but
that mainly involve[d] foreign comrerce and (b) that [were] not
directed at a particular country.” 1d. The court also suggested
that it was hesitant to apply Zschernig because “there is no
evi dence that HVIRA would inplicate the diplomatic concerns
mentioned in Zschernig.” 1d. By inplication, therefore, the Ninth
Circuit would apply Zschernig to state statutes that do not
regul ate conmmerce, are directed at a particular country or
i nplicate the diplomatic concerns present in Zschernig.

In addition, other courts have applied the principles of
Zschernig to strike down state or |local laws. See, e g, Natsios,
181 F3d 38, 49-61 (finding that the Massachusetts Burma Law, which
restricted the ability of Massachusetts and its agencies from
pur chasi ng goods or services from conpanies that did business with
Burma (Myanmar), was unconstitutional, in part, as a “threat to

[the] federal foreign affairs power”); Tayyari v New Mexico State

Uni versity, 495 F Supp 1365, 1376-79 (D NM 1980) (striking down a

university’ s policy designed to “rid the canpus of Iranian
students” because it conflicted with a federal regulation and
“frustrate[d] the exercise of the federal governnent’s authority to

conduct the foreign relations of the United States”); Springfield
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Rare Coin Galleries v Johnson, 503 NE 2d 300, 305-07 (Il1 1986)

(invalidating an Illinois statute that excluded South Africa froma
tax exenption as nore than an “incidental” intrusion on the federa

governnment’s foreign affairs power); New York Tinmes Co v Gty of

New York Conmi ssion on Human Rights, 361 NE2d 963, 969 (NY 1977)

(striking down a New York City antidiscrimnation statute because
it “interfere[d] with the foreign policy authority of the Federa

Governnent”); Bethlehem Steel Corp v Board of Conm ssioners, 276

Cal App 2d 221, 227-29, 80 Cal Rptr 800 (1969) (invalidating a
California Buy Anerican statute because it had “nore than ‘sone
incidental effect in foreign countries’ and * * * great potentia
for disruption * * * "),

The infrequency with which Zschernig has been applied
over the years does not suggest a weakening in the doctrine. To
the contrary, it shows that the federal governnent has
affirmatively enacted legislation or international agreenents in
nost areas of foreign relations that expressly preenpt conflicting
state and |l ocal |egislation under the Constitution’s Suprenacy
cl ause, thereby obviating the need for analysis under Zschernig.
See, e g, Crosby, 530 US 363 (affirmng invalidity of the
Massachusetts Burnma | aw on preenption grounds). It also suggests
that, despite several high profile exanples of internationa
i nvol venent, state and |ocal authorities tend to focus on state and

| ocal issues. See Howard N Fenton |11, The Fallacy of Federalism

in Foreign Affairs: State and Local Foreign Policy Trade

Restrictions, 13 Nw J Int’'l L & Bus 563, 564 (1993). Indeed, npst

actions by states and nmunicipalities that directly address foreign
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policy issues do not raise the type of diplonmatic concerns
expressed by the Court in Zschernig. For exanple, |oca
authorities seeking to nake international statenents often enact
non- bi ndi ng resolutions or formsister-city relationships with
foreign communities. See id. Section 354.6 represents a much
greater foray into the field of foreign affairs.

Turning to an anal ysis of section 354.6, the court
reiterates that under Zschernig, California may legislate with
respect to |ocal concerns that touch upon foreign affairs, but only
if its actions have just “sonme incidental or indirect effect in
foreign countries.” Zschernig, 389 US at 433 (quoting dark, 331
US at 517). The court concludes that section 354.6, as applied to
def endants here, clearly crosses this “forbidden line.” See dark,
331 US at 517.

The court’s conclusion is mandated by the foll ow ng
observations: (1) the terns of section 354.6 and its |legislative
hi story denonstrate a purpose to influence foreign affairs
directly, (2) the statute targets particular countries, (3) the
statute does not regul ate an area that Congress has expressly
del egated to states to regulate, (4) the statute establishes a
judicial forumfor negative comentary about the Japanese
gover nnent and Japanese conpanies, (5) the Japanese governnent
asserts that litigation of these clainms could conplicate and i npede
di pl omatic rel ationships of the countries involved, and (6) the
United States, through the State Departnent, contends that section
354.6 inperm ssibly intrudes upon the foreign affairs power of the

federal governnent.
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First, the | anguage of section 354.6 and the
cont enporaneous comments of its creators denponstrate that the
statute enbraces a foreign policy purpose, nanely, to provide a
mechani smfor individuals to obtain war-rel ated reparations. By
its terns, the statute purports to enabl e individuals from any
country forced to | abor during World War |1 by the Japanese
governnment or Japanese conpanies “to recover conpensation” for such
| abor. See Cal CCP § 354.6(b). Moreover, as the notes to the
statute indicate, the legislature determ ned that the “victins of
Nazi [and Japanese] persecution have been deprived of their
entitlenment to conpensation [earned] during the Second World War.”
Id, note 8 1(b). |Indeed, Governor Gray Davis stated shortly after
signing the bill that the law would “help right a historic wong
whi ch occurred over 50 years ago during Wrld War Il when nen,
wonen and children were forced into slave |labor.” See Henry

Weinstein, Bill Signed Bolstering Hol ocaust-Era O ains, LA Tines,

July 29, 1999, at A3. The author of the neasure, Senator Tom
Hayden, simlarly asserted at the tine:

[ Section 354.6] sends a very powerful nmessage from
California to the U S. governnment and the Gernman
governnment, who are in the mdst of rather closed
negoti ati ons about a settlenent. * * * [f the

i nternational negotiators want to avoid very expensive
litigation by survivors as well as very bad public

rel ati ons for conpanies |ike Vol kswagen and Ford, they
ought to settle. * * * Oherwise, this law allows us to
go ahead and take themto court.

Id. Since the statute purports to create a cause of action for
conpensati on from conpanies related to “the Nazi regine, its allies
or synpathizers,” it cannot be doubted that the same nessage is

i ntended for the Japanese governnment and Japanese corporations.
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These i ssues and determ nati ons which underlie section
354.6 are thus identical to the “uniquely federal” reparations
concerns that were addressed by the United States whil e negotiating

the Treaty of Peace with Japan. See In re Wrld War |1, 114 F Supp

2d at 946; see also Ware, 3 US (3 Dall) at 230 (establishing that
the war-related clains of individual citizens can only be brought

by their government); Burger-Fischer v Degussa AG 65 F Supp 2d

248, 273-74 (D NJ 1999) (noting sane). By establishing California
courts as an avenue for reparations, therefore, section 354.6
engages California in the uniquely federal foreign policy function
of addressing clains for reparations that arise in the aftermath of
a war.

Second, section 354.6 targets particular countries by
al l owi ng a cause of action agai nst conpanies that transacted
business in any of the areas occupied by “the Nazi regine, its
allies or synpathizers.” See Cal CCP § 354.6. Because the statute
singles out such a narrow set of countries--nost notably, Gernmany
and Japan--it suggests that California intended the statute to send
an explicit foreign relations nessage, rather than sinply to
address sone | ocal concern.

As a contrast, in Trojan the Third Crcuit upheld a
Pennsyl vani a “Buy American” law, in part, because “the statute
applie[d] to steel fromany foreign source, w thout respect to
whet her the country m ght be considered friend or foe.” Trojan,
916 F2d at 913 (enphasis added). By not singling out a particular
country or set of countries, the Pennsylvania statute inplicitly

focused on a |local concern (the local steel industry), as opposed
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to engaging in international relations directly with a particular
country or set of countries.

The Korean and Chinese plaintiffs point out that the
Ninth Crcuit referred to this characteristic of the lawin Trojan
when assessing the applicability of Zschernig to the HVIRA,
i nplying that this court should do the same with respect to section

354.6. Cerling, 240 F3d at 752-53. As discussed, the Gerling

court was hesitant to apply Zschernig, in part, because the HVIRA
was not directed at a particular country. I1d at 753. But, in this

regard, section 354.6 is significantly different fromthe HVI RA
Wil e section 354.6 is aimed at a few specific countries, the HVIRA
applied to insurers fromany country. See Cal Ins Code § 13804(a)
(“Any insurer * * * that sold * * * insurance policies * * * to
persons in Europe, which were in effect between 1920 and 1945 [ nust
file certain information with the insurance comm ssioner].”)
(enphasi s added). Thus, the CGerling court’s reliance on this
observation in Trojan to mnimze the foreign affairs effect of the
HVI RA suggests the opposite conclusion for section 354.6.

Wth respect to this point, therefore, section 354.6 is
closer to the statute struck down by the Supreme Court in
Zschernig. The Oregon statute at issue was generally applied only
agai nst residents of a narrow set of countries (those “established
on a nore authoritarian basis than our own”); section 354.6

simlarly applies only against conpanies of a narrow set of

countries. Indeed, section 354.6 targets an even snaller set of
countries than the law at issue in Zschernig. The California law s
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focus on a few particular countries, therefore, further evidences
an intrusion by the state on the field of foreign affairs.

Third, section 354.6 does not regulate an area that
Congress has expressly delegated to the states. In fact, by
establishing a mechanismfor forced | abor victins to obtain war
reparations, the statute relates to a subject that has al ways been
addressed at the federal level. To the contrary, the HVIRA
regul ates i nsurance conpani es, which, as the Gerling court noted,
has been deened by the Supreme Court to be “a local matter.”

Gerling, 240 F3d at 744 (citing FTC v Travelers Health Ass’'n, 362

US 293, 302 (1960)). At bottom therefore, the “HVIRA is a
California insurance regulation of California i nsurance conpanies
* x x 7 ]d at 746. The Ninth Crcuit’s hesitancy to apply
Zschernig to a constitutional challenge of the HVI RA because the

| aw regul ated an area of comrerce for which Congress had expressly
del egated the regul atory power to the states is thus irrelevant to
the court’s analysis here. Accordingly, section 354.6 cannot be
val idated as a regulation of a local concern in the same manner as
the HVIRA. The Korean and Chinese plaintiffs do not contend

ot herw se.

Fourth, because section 354.6 opens the door to |awsuits
about the conduct of the Japanese governnent and Japanese conpani es
during the Second World War, the primary dangers of the Oregon
statute that concerned the Court in Zschernig are |ikew se
triggered here. Specifically, such litigation cannot be carried to
fruition w thout making “unavoi dable judicial criticisni of the

efforts of Japan and its war industry. See Zschernig, 389 US at
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440. To be sure, the comentary woul d by necessity focus on the
past, but, particularly given the fact that it would enmanate from
the official forum of American courts, Japan’s current regi ne could
not avoi d being negatively inplicated by association. It seens
beyond doubt, therefore, that the statute has the potential to have
an inmpact on foreign relations between the United States and Japan
“in a persistent and subtle way.” See id.
Fifth, and related to the court’s fourth observation, the

Japanese governnent has made clear that it is concerned about the
effects of section 354.6 on Japan’s relationship with the United
States. See Views of the Governnent of Japan, United States SO
(Doc #302), Exh 1. In a submssion to this court by the Enbassy of
Japan, the Japanese governnent points out that the clains of the
Korean and Chi nese plaintiffs have already been settled or are in
the process of being settled through di plomati c negotiati ons
bet ween Japan, China, and North and South Korea. See id at 5.
California’s efforts to provide an alternative forumfor these
clainms interferes with Japan’s diplomatic efforts and credibility
in this regard. As Japan states:

Permtting plaintiff’s clainms will put the courts in the

United States in an unwarranted place to inevitably

affect relations between the countries concerned,

including the bilateral settlenment reached after highly

political and sensitive negotiations. Such involvenent

of the courts in the United States could conplicate and

i npede rel ati onshi ps between Japan and those countries as

well as the bilateral relationship between the United

States and Japan. The Governnent of Japan is convinced

that these issues should not be adjudicated in the courts

in the United States.
Id. To be sure, the court recogni zes that Japan has a fi nanci al

interest in repressing any demands for further conpensation agai nst
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its nationals arising out of the war. But Japan’s subm ssion
nevert hel ess serves as a remnder that the United States al so has
its own interest in maintaining nornmal diplomatic relations with
Japan. The protests of the Japanese governnment thus denonstrate
that section 354.6 has “great potential for [causing] disruption or
enbarrassnent” here in the United States. See Zschernig, 389 US at
435.
Finally, the federal governnent, as represented by the

State Departnent, agrees with defendants that section 354.6
i nperm ssibly intrudes on the foreign affairs power of the federa
governnment. See United States SO (Doc #302) at 12-16. The State
Departnent represents one of the two political branches with the
excl usive authority to handle the country’s foreign affairs, and
thus it is in a good position (and certainly better position than
this court) to determine if that power has been intruded upon. In
this regard, the governnent asserts:

By enacting the statute, California has created its own

policy in a particular area of foreign relations--one
whi ch judges the activities of foreign governnents and

corporations during * * * Wrld War I, and the treaties
and agreenents Japan and other nationals nade in the wake
of the war. |If each state were free to i npose burdens

that diverge fromthe foreign policy interests of the

nation as a whole as expressed by the President and to

have its own foreign policy, it would * * * significantly

di mnish the President’s “econom c and di pl omatic

| everage” and, hence, his authority to negotiate

agreenents with foreign governnents.
Id at 16 (citation omtted). The court finds it notable that the
Suprene Court concluded that application of the law at issue in
Zschernig was unconstitutional even though the federal governnent

had subm tted an am cus curiae brief in which it stated that “[t] he
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governnent does not * * * contend that the application of the * * *
statute in the circunstances of this case unduly interferes with
the United States’ conduct of foreign relations.” Zschernig, 489
US at 434-35. Section 354.6, to the contrary, has triggered the
opposite reaction fromthe federal governnment. Accordingly, the
concerns of the State Departnent further persuade the court to
concl ude that an application of section 354.6 to defendants here
cannot pass constitutional nuster.

The few argunents of the Korean and Chinese plaintiffs in
opposition to this conclusion are unpersuasive.

First, the Korean and Chinese plaintiffs nmake nuch of the
di stinction between facial and as applied challenges to the
constitutionality of a statute. Specifically, they argue that
Zschernig, which the Court franmed as an as-applied anal ysis, cannot
govern the present inquiry because defendants have chal |l enged the
validity of section 354.6 on its face. See Pl Supp Br (Doc #323)
at 6-7. But the Korean and Chinese plaintiffs are sinply
i ncorrect; defendants, in fact, challenge section 354.6 as it
applies to them See Def Supp Br (Doc #336) at 1. As the Court
establ i shed | ong ago, the proper nethod for adjudicating the
constitutionality of a statute is for the affected parties to
chal |l enge the statute at issue as applied to them See United

States v Raines, 362 US 17, 20-21 (1960). In Raines, the Court

made clear that “[t]he very foundation of the power of the federa
courts to declare Acts of Congress unconstitutional lies in the
power and duty of those courts to deci de cases and controversies

properly before them” 1d; see also United States v Kurt, 988 F2d
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73, 76 (9th Gr 1993) (“A defendant cannot claima statute is
unconstitutional in sone of its reaches if the statute is
constitutional as applied to him?”) (citing Raines, 362 US at 21-
22); Richard H Fallon, Jr, As-Applied and Facial Challenges and

Third-Party Standing, 113 Harv L Rev 1321, 1324 (2000) (concl uding

that “there is no single distinctive category of facial, as opposed
to as-applied, litigation. Rather, all challenges to statutes
arise when a particular litigant clainms that a particular statute
cannot be applied against her.”).

To be sure, both the Suprene Court and the Ninth Crcuit
have cited this distinction as a factor influencing their anal yses
under the foreign affairs doctrine. See Zschernig, 489 US at 433
(distinguishing dark, in which the Court had refused to strike
down a simlar California statute, as addressing a challenge to the
statute on its face); CGerling, 240 F3d at 752 (noting that the
HVI RA was chal l enged on its face). But given the posture of the
chal | enge to section 354.6 brought by defendants, the court is not
persuaded by the efforts of the Korean and Chinese plaintiffs to
cl oud the anal ysis here.

The Korean and Chinese plaintiffs also contend that
because defendants are busi nesses, as opposed to foreign
governnments, section 354.6 does not inplicate Zschernig's foreign
affairs doctrine. See Pl Supp Br (Doc #323) at 8. But such a
contention does not square with their conplaints, in which the
Korean and Chi nese plaintiffs enphasize that the conduct of the
Japanese conpani es during the war was condoned and controll ed by

t he Japanese governnent. See, e g, Sung Conpl, § 10 (“The Japanese
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government set up prograns whereby Japanese conpani es (i ncluding
def endants) could use civilian internees as slaves or forced
| aborers.”); GOh Conpl, 11 65, 67 (“In August 1936, Japanese Arny
General M nam Jiro was appoi nted Governor-Ceneral of Korea. Under
his control private Japanese conpani es, including the Defendants,
expanded those industries in Korea critical to Japan’ s war-nmeking
ability. * * * Japan enacted |l aws applicable to Korea forcing
Koreans to labor in certain industries.”). The Japanese
governnment, as opposed to just these private defendants, is clearly
inplicated by the clains asserted under section 354.6 by the Korean
and Chinese plaintiffs.

Even if these cases coul d sonehow be characterized as
cl ai rs between private parties, Zschernig clearly instructs that an
application of state legislation that has nore than “sone

i ncidental or indirect effect in foreign countries” is invalid.

See Zschernig, 389 US at 434 (enphasis added). Wether section
354.6 is applied to businesses or the Japanese governnent, the
statute certainly has an effect in Japan.

Finally, the Korean and Chinese plaintiffs al so suggest
that since Congress has not addressed the subject matter here--
forced | abor conpensation clains agai nst Japanese conpani es--t hen
there is no federal policy or legislation with which section 354.6
may conflict. See Pl Supp Br (Doc #323) at 8. To be sure, this
argunment woul d be relevant if the court were anal yzi ng whet her
section 354.6 violated the federal governnent’s foreign conmerce
authority. See Gerling, 240 F3d at 743-51. As already discussed,

however, the foreign affairs doctrine prohibits state and | oca
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intrusion into the field of foreign relations regardl ess whether a
conflicting federal law or policy exists. See Tribe, 8 4-5 at 656
(“[Alll state action, whether or not consistent with current
federal foreign policy, that distorts the allocation of
responsibility to the national governnent for the conduct of
American diplomacy is void * * * "), It is the intrusion itself,
whi ch could inhibit the federal governnment’s ability to “deal with
those problens,” that makes the application of such |egislation
unconstitutional. See Zschernig, 389 US at 441. The federa
governnment’ s actual policy, therefore, is irrelevant to the court’s
anal ysi s.

Based on the foregoi ng observations, the court concl udes
that applying section 354.6 to defendants will “affect[]
international relations in a persistent and subtle way,” have a
“great potential for disruption or enbarrassnent” in the United
States and trigger “nore than sonme incidental or indirect effect”
in Japan. See Zschernig at 434-35, 440. As a result, California s
attenpt to provide a cause of action to the Korean and Chi nese
plaintiffs against defendants is an unconstitutional intrusion on

the exclusive foreign affairs power of the federal governnent.

11
In light of the court’s conclusion that the application
of section 354.6 to defendants is unconstitutional, the Korean and
Chi nese plaintiffs may not rely on the California statute to pursue
their clains agai nst defendants. The Korean and Chinese plaintiffs

contend, however, that they allege clains that arise under other
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statutes as well, nanmely the Alien Tort Cainms Act (ATCA), 28 USC 8§
1350, and various California |laws. The court addresses these

cl ai n8 now.

A
The court turns first to the Korean and Chi nese
plaintiffs purported clains under the ATCA. Al though no reference
Is made to the ATCA in any of the seven conplaints, the Korean and
Chinese plaintiffs place extensive reliance on the statute and the
few decisions interpreting it to oppose defendants’ notions to
di sm ss.
The ATCA, originally enacted by the 1st Congress in the
Judi ciary Act of 1789, provides that
[t]he district courts shall have original jurisdiction of
any civil action by an alien for a tort only, commtted
in violation of the |aw of nations or a treaty of the
United States.
28 USC 8§ 1350. In the Ninth Grcuit, section 1350 provides both

federal jurisdiction and a substantive right of action for certain

viol ations of customary international law. [In re Estate of

Ferdi nand Marcos, Human Rights Litigation, 25 F3d 1467, 1474-76

(9th Gr 1994) (Marcos 11); see also Al varez-Michain v United

States, 107 F3d 696, 703 (9th Cr 1997). 1In order to state a claim
under the ATCA, a plaintiff nust allege (1) a claimby an alien,
(2) asserting a tort (3) commtted in violation of the | aw of

nations (i e, international law). See Doe v Unocal Corp, 110 F

Supp 2d 1294, 1303 (CD Cal 2000). To be actionable under section

1350, an alleged violation nust be of an international normthat is
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“specific, universal and obligatory.” See Marcos Il, 25 F3d at

1475 (citing Filartiga v Pena-lrala, 630 F2d 876, 881 (2d G r

1980); Tel-Oen v Libyan Arab Republic, 726 F2d 774, 781 (DC Cir

1984)).

Def endants do not challenge that the elenents for a claim
under section 1350 have been satisfied here. Wth respect to the
first two elenents, nost of the Korean and Chinese plaintiffs
reside outside of the United States and the type of actions that
defendants are alleged to have commtted during the Second World
War inflicted personal injuries that sound in tort. Regarding the
third element, two of the seven conplaints allege that the
defendants forced the plaintiffs to | abor without conpensation in
violation of their rights under international law. See Kim Conpl,
19 76-79, 81; Choe Conpl, { 81

Whet her requiring individuals to engage in forced and
sl ave | abor neets the “specific, universal and obligatory standard”
required to violate the | aw of nations has not been specifically
addressed by the Ninth Grcuit. Cf Marcos Il, 25 F3d at 1475
(finding that official torture violates the aw of nations). To be
sure, the NNnth Crcuit has noted in passing that slavery violates

a jus cogens norm United States v Matta-Ball esteros, 71 F3d 754,

764 n5 (9th Cr 1995) (citing Siderman de Bl ake v Republic of

Argentina, 965 F2d 699, 714-15 (9th Cr 1992)). Such norns are
“nonder ogabl e and perenptory, enjoy the highest status within

customary international |law, are binding on all nations, and can
not be preenpted by treaty.” 1d (citation omtted). It remains

uncl ear, however, whether all jus cogens norns neet the “specific,
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uni versal and obligatory standard” required to be acti onabl e under
section 1350.

Courts faced with naking this determ nation nmay be gui ded
by judicial decisions enforcing the | aw of nations, the work of

jurists and the general usage and practice of nations. Mrtinez v

Gty of Los Angeles, 141 F3d 1373, 1383 (9th Gir 1998) (citing

Si derman, 965 F2d at 714-15); see also United States v Smith, 5

Wheat 153, 18 US 153, 160-61 (1820). In this regard, a district
court in New Jersey addressing forced | abor clainms under the ATCA
agai nst Ford Mot or Conpany recently concluded that “[t] he use of
unpai d, forced | abor during World War Il violated clearly

established norns of international law.” |wanowa v Ford Mtor Co,

67 F Supp 2d 424, 440 (D NJ 1999). As that court reasoned, this
conclusion is supported by the following: (1) the Nurenberg
Tribunal s held that enslavenent and deportation of civilian

popul ations during the war constituted a crine against humanity in

violation of international law, id (citing R Jackson, The Nurenberg

Case xiv-xv (1971)); (2) the Nurenberg Principle IV(b) provides
that the “deportation to slave labor * * * of civilian popul ations
of or in occupied territory” constitutes both a “war crine” and a
“crime against humanity,” id (quoting Nurenberg Charter, annexed to
the London Agreenment on War Crimnals, Aug 8, 1945, art 6, 59 Stat
1544, 82 UNTS 279); and (3) several American and German jurists
have stated that conduct related to slave |abor violates

international law, id at 440-41 (citing Handel v Artukovic, 601 F

Supp 1421, 1426 n2 (CD Cal 1985); Kadic v Karadzic, 70 F3d 232, 239

(2d Cir 1996); Princz v Federal Republic of Germany, 26 F3d 1166,
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1180 (DC Cir 1994) (Wald, J, dissenting); Siderman, 965 F2d at 715;
Tel -Oren, 726 F2d at 781 (Edwards, J, concurring); LG [District
Court of Germany] Brenen, 1 O 2889/90 at 7 (1998) (FRG; Krakauer v

Federal Republic of Germany, LG [District Court of Germany] Bonn, 1

O 134/92, at 21 (1997) (FRG, rev’'d on other grounds, OLG [Court of
Appeal s] Col ogne, 7 U 222/97 (1998) (FRG)).

Gven the Ninth Crcuit’s comment in Matta-Ball esteros,

71 F3d at 764 n5, that slavery constitutes a violation of jus
cogens, this court is inclined to agree with the Iwanowa court’s
conclusion that forced | abor violates the [ aw of nations. |ndeed,
it seens beyond doubt that the forced | abor practices of defendants
during the Second Wrld War violated traditional international |aw
But such conduct took place over 50 years ago. To the extent the
Korean and Chi nese plaintiffs have asserted clains under the ATCA
for conduct taking place during Wrld War 11, the court concl udes
that the clainms nust be dism ssed because they are tine-barred.

Al t hough the ATCA itself does not contain a statute of
limtations, when a cause of action under federal civil |aw does
not have a directly applicable limtations period, the Suprene
Court has instructed that the court should not assunme that no tine

limt for the cause of action was i ntended. Del Costello v

International Bhd of Teansters, 462 US 151, 158 (1983). Instead,

the court nust “borrow’ the nost suitable limtations period from
sone other source, traditionally, the |law of the forumstate. 1d;

see also Wight & MIler, 19 Federal Practice and Procedure § 4519

at 595 (West Publishing Co 1996). Since “[s]tate |egislatures do

not devise their limtations periods with national interests in
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mnd, and it is the duty of the federal courts to assure that the
inmportation of state lawwill not frustrate or interfere with the

i npl enentati on of national policies,” however, the Suprene Court
has recogni zed a narrow exception to the general rule that statutes

of limtation are to be borrowed fromstate | aw. Reed v United

Transportation Union, 488 US 319 (1989) (quoting Qccidental Life

Ins Co of California v EECC, 432 US 355, 367 (1977)).

Specifically, the court should not borrow the state |imtations
period “when a rule fromel sewhere in federal [aw clearly provides
a cl oser anal ogy than avail able state statutes, and when the
federal policies at stake and the practicalities of litigation nake
that rule a significantly nore appropriate vehicle for interstitia

| awmaki ng.” 1d (quoting Del Costello, 462 US at 172).

Wth these principles in mnd, the court nust identify
the cl osest analogies to the ATCA fromboth state and federal |aw

and determ ne which one presents the best analogy. Forti v Suarez-

Mason, 672 F Supp 1531, 1547 (ND Cal 1987); see also |lwanowa, 67 F
Supp 2d at 462-63 (citing Forti); Xuncax v Granmjo, 886 F Supp 162,

190-93 (D Mass 1995) (sane). The Korean and Chinese plaintiffs
have brought their clains under the ATCA in an effort to obtain
conpensati on from defendants for the damages caused by requiring
themto engage in forced and sl ave | abor during the Second World
War. This effort closely resenbles a personal injury suit, such as
for false inprisonnent, and thus the nost anal ogous state | aws are
t hose providing personal injury causes of action for intentiona
torts. In California, such tort actions have a one year statute of

limtations. See Cal CGvil Code § 340(3).
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Locating the closest federal statute is a relatively
straightforward task. In 1991, Congress enacted the Torture Victim
Protection Act (TVPA) as a statutory note to the ATCA. See 28 USC
8§ 1350, notes. The TVPA provides that any “individual who, under
actual or apparent authority, or color of law, of any foreign
nation * * * subjects an individual to torture * * * [or]
extrajudicial killing shall, in a civil action, be liable for
damages * * * " 1d, note 82(a). Gven the simlarity between
forced | abor and torture--both of which, as noted above, the N nth

Circuit considers to be violations of jus cogens norns--conbi ned

wi th Congress’ decision to incorporate the TVPA into the notes of
the ATCA, the court concludes that the TVPA serves as the cl osest
federal statute to the ATCA. The TVPA provides a ten year
limtations period. 28 USC 8§ 1350, note 8§ 2(c).

In light of the fact that the TVPA is directed at conduct
commtted in foreign nations that violates customary internationa
|l aw (torture and extrajudicial killing), much Iike a cause of
action under the ATCA woul d address, the court concludes that the
TVPA is a nuch better analogy than state law. |Indeed, the courts
that have evaluated what |limtations period should apply under the
ATCA since the TVPA was enacted have reached the same concl usion.

See, e g, lwanowa, 67 F Supp at 462; Cabiri v Assasie-Gyinmah, 921 F

Supp 1189, 1195-96 (SD NY 1996); Xuncax, 886 F Supp at 192-93.
Accordi ngly, the court concludes that the TVPA' s ten year statute
of limtations applies to the clains of the Korean and Chi nese

plaintiffs.
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Federal | aw determ nes when a cause of action accrues and

the statute of limtations begins to run. Tworivers v Lews, 174

F3d 987, 991 (9th Cir 1999). Under federal law, a plaintiff’s
cause of action accrues “when the plaintiff knows or has reason to
know of the injury which is the basis of the action.” 1d. Under
this standard, the Korean and Chinese plaintiffs were aware of
their injuries no later than when the war ended in 1945. These
cases were initiated, however, in 1999 and 2000, over 50 years
| ater and well outside the ten year limtations period.
Intertwined in the analysis of the tineliness of an
action, of course, is whether the applicable statute of limtations
has been tolled. Wen borrowing the limtations period from
anot her federal statute, federal, rather than state, tolling

doctrines apply. See Emrich v Touche Ross & Co, 846 F2d 1190, 1199

(9th Cr 1988) (citing Johnson v Railway Express Agency, lnc, 421

US 454, 466 (1975)); see also Wight & MIler, 19 Federal Practice

and Procedure § 4519 at 627-33 (West Publishing Co 1996). As the

Ninth Crcuit has pointed out, the Senate Report on the TVPA states
that the ten-year limtations period is subject to equitable

tolling. Hlao v Estate of Marcos, 103 F3d 767, 773 (9th G r 1996)

(Marcos 111) (citing S Rep No 249, 102d Cong, 1st Sess, at 11

(1991)). Such tolling may be triggered if the defendant has
engaged in wongful conduct, or extraordinary circunstances
occurred outside of the plaintiff’'s control, which prevented the
plaintiff fromasserting his claimduring the Iimtations period.
ld. At bottom however, “[o]ne who fails to act diligently cannot

i nvoke equitable principles to excuse that |ack of diligence.”
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Bal dwi n County Welcone Center v Brown, 466 US 147, 151 (1984); see

al so Lehman v United States, 154 F3d 1010, 1016 (9th G r 1998),

cert denied, 526 US 1040 (1999) (“Equitable tolling * * * is not
avai l abl e to avoi d the consequences of one’'s own negligence.”).
None of the allegations in the Korean and Chi nese
plaintiffs’ conplaints suggest that they could not have attenpted
to bring these clains sooner. To be sure, the Ninth Grcuit only
formal |y recogni zed a right of action under the ATCA in 1994. See
Marcos 11, 25 F3d at 1475. But the statute has been in force since

the 18th century and several courts found it to provide a cause of

action nmuch earlier than the Ninth GCrcuit. See, e g, Abdul - Rahnman

Omr Adra v dift, 195 F Supp 857, 865 (D Md 1961) (“The w ongf ul

acts were therefore commtted in violation of the | aw of nati ons.
And since they caused direct and special injury to the plaintiff,

he may bring an action in tort therefor.”); Filartiga v Pena-lrala,

630 F2d 876, 881 (2d Cir 1980); Tel-Oren v Libyan Arab Republic,

726 F2d 774, 781 (DC Cir 1984); Forti v Suarez-Mason, 672 F Supp

1531, 1539 (ND Cal 1987).

The Korean and Chinese plaintiffs do not assert reasons
why their clainms could not have been brought under the ATCA within
ten years of the war’s end. Their reference to the Japanese
governnment’ s al | eged suppression of simlar clainms brought by
Korean forced | aborers in Japan shortly after the war does not
expl ai n why the sane clains could not have been alleged in a United
States court. See Pl Qpp Br (Doc #254) at 26 n44. Moreover, to
the extent the Korean and Chinese plaintiffs contend that they were

not aware of the opportunity to bring these clains in the United
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States, “nere ignorance of the cause of action does not, in itself,
toll the statute.” Volk, LA v DA Davidson & Co, 816 F2d 1406, 1416
(9th Gr 1987).

The court concludes, therefore, that the ten year
limtations period on the Korean and Chinese plaintiffs’
I nternational |aw clains under the ATCA has not toll ed.
Accordingly, to the extent such clains could have been asserted
agai nst defendants for their forced | abor practices during the

Second World War, they are barred by the statute of limtations.

B

As previously noted, the Korean and Chinese plaintiffs
al so seek conpensation and restitution under other California state
| aws. Specifically, anong the seven conplaints the Korean and
Chinese plaintiffs allege the followng state law clains: (1) false
i nprisonnment; (2) assault and battery; (3) conversion; (4) unjust
enri chment and quantum neruit; (5) constructive trust; (6)
accounting; (7) the Unfair Conpetition Act (UCA), Cal Bus & Prof
Code 88 17200 et seq; and (8) violations of Article 1 of the
California Constitution and Penal Code 8§ 181, which prohibit
i nvoluntary servitude. To the extent the conduct of defendants
during the Second World War woul d have been acti onabl e under any of
these California | aws, they are also barred by the applicable
statutes of limtations.

It has | ong been established that a federal court
addressing state law clains generally “utilizes its own state’s

statute of limtations.” Forsyth v Cessna Aircraft Co, 520 F2d
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608, 613 (9th Cir 1975); see also Restatenent Second, Conflict of
Laws 8 142. Because the forced | abor underlying these clains
occurred in China and Japan, a conflict of |aw question arises for
whi ch the court nust ook to the laws of the forumstate, including
its choice of law rules, to determ ne which statutes of |imtations

to apply. See Guaranty Trust Co of NY v York, 326 US 99, 109-10

(1945); Santana v Holiday Inns, Inc, 686 F2d 736, 737-38 (9th Gr

1982). California enploys a “governnental interest” approach to
choi ce of |aw questions, essentially requiring an analysis
regardi ng the potential conflict between the statute of limtations
in California and those applicable in China and Japan and, if a
conflict exists, an assessnent of the conpeting interests of the

forunms. See In re Yagman, 796 F2d 1165, 1170 (9th Cr 1982). Such

anal ysis is not necessary here, however, because the statutes of
limtations fromall three foruns are significantly shorter than
the age of these clains.

Under California |law, the | ongest applicable statute of
limtations, which relates to the UCA, is just four years. See Cal
Bus & Prof Code 8§ 17208. Al of the other state |aw clains
asserted by the Korean and Chinese plaintiffs trigger a limtations
period under California | aw between one to three years fromthe
date the clainms accrued. See Cal CCP 88 338, 339, 340. The CGvil
Code of Japan provides that clains |apse if not exercised within
ten years. See The Cvil Code of Japan, art 167 at FA 29 (Exhibits
in Support of Mdtion to Dismss (Doc #212), Exh Z). Under the | aw

of China, the |ongest applicable statute of limtations is two
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years for civil suits. See Civil Law of China, arts 135-37
(Exhibits in Support of Mdtion to Dismss (Doc #212), Exh AA).

The Korean and Chinese plaintiffs do not contend that
these statutes of limtations have been tolled. 1In fact, they
appear to concede the futility of these state |aw clains by arguing
exclusively that their clains are valid under section 354.6 and the
ATCA. In support of this assessnent, the court notes that the
peopl e of the state of California, through the office of the
Attorney Ceneral, states that “[a] bsent [section 354.6, the
plaintiffs] would be without a renedy * * * .” Amcus Curiae Brief
of the People of the State of California (Doc #101) at 1. Further
buttressing this conclusion is the fact that district courts in
Japan addressing simlar clainms have uniformy dism ssed such
actions, in part, because the applicable statutes of limtations
have run. See Appeal to International Labour O ganization
Regardi ng Viol ati on of Convention No 29 by Japan During Wartine (Pl
Appendi x (Doc #14), Exh I) at 3.

To the extent the Korean and Chinese plaintiffs’
conpl aints are based on these California statutes, therefore, the
court concludes that they are tine-barred.

/1
/1
/1
/1
/1
/1
/1
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IV
For the foregoing reasons, the notions to dism ss and/or
for judgnent on the pleadings are GRANTED with respect to the
actions involving the Korean and Chinese plaintiffs. The clerk
shall enter judgnent in the above-captioned cases, term nate all

noti ons and cl ose the fil es.

IT 1S SO ORDERED.

VAUGHN R WALKER
United States District Judge
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